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INTERNATIONAL VISITORS

Recent visitors to the Center included:

R JUAN DUCH, Deputy, National Assembly;
MIGUEL ANTONIO ESPINAL LAZO, Deputy,
National Assembly; JULIO GAMERO, Vice
President, National Assembly; JUAN RAMON
MEDRANO, Deputy, National Assembly;
MANUEL ORLANDO QUINTEROS AGUILAR,
Deputy, National Assembly; TERESA ROMAN
TORRES, U.S. Escort/Interpreter; THERESA
SALAZAR, U.S. Escort/Interpreter.

This group from El Salvador was part of a USIA
sponsored project entitled, "The Role of the
Legislature in Building a Democracy.” This group
was interested in discussing federalism and the
Separation of Powers.

B SAM KISENSE, Under-Secretary/District
Executive Secretary; HEZZY KERERE
KAFUREKA, Under-Secretary for Finance Ministry
of Local Govemment; MARGARET ROSE
NDAWULA, Senior Principal State Attorney; JOHN
BOSCO ORYEM, Resistance Council (RC)
Chairman; OLIVE HOPE NAKYANZI, Acting
District Executive Secretary; STEPHEN
CHEMOIKO CHEEROT, Deputy Minister of Local
Government; BRIAN BOOTH, United States State
Department, Escort.

These Ugandan visitors were part of a study tour
entitled, "Decentralization and Local Government. "
These participants visited the Center to discuss the
mechanism for organizing political power in a free
society, and the decentralization of government.

B ABOUDOU TOURE CHEAKA, Regional
Director, Non-Governmental Think-Tank, Cotonou,
Benin; GILBERT MARTIN, United States State
Department, Escort.

At the end of the National Conference, which set the
basic principles for democratic government mn Togo,
many young intellectuals were called upon to serve in
the transitional government. Mr. Aboudou Toure
Cheaka, was assigned the portfolic of Foreign Affairs
and Cooperation. The objective of this visit was to
look at the constitutional principles that serve as the

Foundation of the American system of government
and to gain an overview of the seperation of powers.

B RICHARD STEVEN CAPTAIN, South Africa;
ERIC RUTH, United States State Department,
Escort.

Mr. Captain is involved in study of local and regional
government in South Afric. The purpose of this visit
was to discuss federalism as it relates to
intergovernmental relations and the American system.

B FLORENTINO ALVAREZ ALVARADO,
Deputy Attorney General, Public Justice Ministry,
Tegucigalpa, Hondoras; ELKE MELITZA
NAVARRO ACOSTA, Special Assistant to the
Attorney  General, Public Justice Ministry,
Tegucigalpa, Hondoras; MARIA AUXILIADORA
PENA ALVARADO, Personnel Officer of the
Attorney’s General Office, Public Justice Mimistry,
Comayaguela, Honduras; OLGA SUYAPA IRIAS
SANTOS, Public Prosecutor in Choluteca, Public
Justice Ministry, Tegucigalpa, Honduras; ULISES
HERRAN, United Startes State Department, Escort;
BRIAN ROSS, United States State Department,
Escort.

These visitors were participants in a USIA Single
Country Project entitled, "Role of the Prosecutor in
the U.S. Criminal Justice System.” Their visit to the
Center was to discuss the United States Constitution,
separation of powers, and how these relate to the
U.S. judicial system.
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A RESEARCH AGENDA IN COMPARATIVE
STATE CONSTITUTIONAL LAW

by Robert F. Williams
Rutgers University School of Law
Camden, New Jersey

Despite recent increased interest in federalism as a
national government form, the constitution of the
component entities, or states, of federal systems have
received little comparative study. As Dan Elazar has
observed, "Students of federal systems have tended to
focus their attention on the federal constitutions that
frame the entire polity while neglecting the
constitutional arrangements of the -constitutent
polities.” [Daniel J. Elazar, EXPLORING
FEDERALISM (U. Ala. Press, 1987) p. 174] After
spending a summer in Europe teaching and talking to
scholars about federalism I agree with Dr. Elazar’s
observation that subnational constitutions are a
largely unexplored field.

In many federal systems the constitutent polities,
regardless of whether they are called states, cantons,
lander, providences, or some other term, have their
own constitutions. 1 would like to suggest that there
is a set of general questions to be asked about the
constitutions of component entities within any federal
system. The answers to these questions, of course,
would vary greatly. Developing a research agenda
organized around these questions, however, could
greatly facilitate comparative constitutional study.

Without attempting to provide an exhaustive list of
such general questions here (I am working on a
larger article about that), the following kinds of
inquiries will illustrate my point. First, what is the
theoretical function of the state constitution? Does it
limit residual governmental power, or grant
enumerated powers? In the United States, of course,
the answer is "some of each.”

What is the process for original adoption, amendment
and revison of the state consitutions? Is there
anything in the national constituion that mandates
certain provisons or matter to be contained in the
state constifutions? What is the role of popular
sovereignty or constituent power in the process of
adopting, amending and revising the state
constitution, and does consitituent power (initiative,
referendum, approval of borrowing, etc.) come nto

play in the operation of governmental systems under
the state constitutions?

How similar are the state constitutions to each other?
Is there evidence that provisions in some state
constitutions have been modeled from others, either
within the country or from outside? Are
governmental  institutions, rights protections,
distribution of powers and other matters different
from or similar to those contained in the national
constitution?

Which governmental institutions provide authoritative
interpretation of the state constitutions? Is there a
state judiciary that interprets the state consitution,
and, if so, can such interpretations be reviewed by
the national judiciary?

What is the politics of state constitutional change? Is
the constitution frequently amended or revised, as a
normal part of the state’s politics, or is constitutional
politics outside the scope of "normal politics"?

Do the constitutions of the states contain detail
pormally found in statutory law ("constitutional
legislation”) or are they brief, confining themselves
to "fundamental,” core constitutional matters? If the
state constitutions do contain such "legislative detail,”
why and how has it been inserted into the
constitution?

These few general questions, I hope, illustrate the
nature of the research agenda | am proposing. |
know from my work on American state constitutions,
and from my limited travel and contacts abroad that
there are a number of scholars and practioners in the
world who have done work on, and who are
interested in, these kinds of questions. The material
is, however, scattered, only available in a a variety of
languages, and not centrally collected. I hope to
establish a comparative dialogue on these and similar
questions, leading to a better understanding of
subnational constitutions, constitution making, and
constitutional law in all federal systems.
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I have already spoken to some people who receive
the Federalism Report, but I would like very much to
hear from people who have done work in this area,
or who are currently engaged in such work and who
would like to participate in this dialogue. Hopefully
this could lead in the future to some kind of
conference where we would come together to share
our studies. I can be contacted at the Center. I

BOOKS RECEIVED
Phillip W. Roeder. Public Opinion and Policy

Leadership in the American States. (Tuscaloosa and
London: The University of Alabama Press, 1994).

In recent years many domestic responsibilities have
shifted from the federal to the state government.
Some scholars point to the increased load of unfunded
mandates from the federal government as the cause
for the expansion of state activity. Reaction to the
federal mandates has raised the level of state
government’s professionalism, and lack of funding
from Washington has forced more activism and
innovation. Subsequently, scholars are suggesting
that the federal government has forfeited its role of
chief policymaker in domestic affairs to the state
governments.

In the latest addition to the Institute for Social
Science Research Monograph Series, Phillip W.
Roeder expands current scholarly discussion through
an examination of data collected from 1987 through
1990 by the Council of State Govermnments/Martin
School State Survey Project. Roeder proposes that
in America the state is a significant referent for
public attitudes toward politics, government and
public policies. Focusing on vital current issues such
as health care, welfare, public education and
economic competitiveness, he concludes that there is
considerable public support for state policy leadership
and that state government leaders and institutions
receive positive evaluations.

Jack D. Fleer. North Carolina Government and
Politics.  (Lincoln and London: University of
Nebraska Press, 1994).

In the most recent release from the Politics and
Governments of the American States series (General
Editor, John Kincaid) Jack D. Fleer seeks to assess
North Carolina’s reputation as a progressive force.
Through a study of a broad spectrum of the state’s

political actors and organizations, Fleer reveals North
Carolina’s political history, its evolving constitutional
order and its changing political culture.  Fleer
concludes that while a pattern of elitist paternalism
exists in the state’s political history, there is also a
parallel pattern of popular participation and control.

The rise of a competitive political party system, more
representative political leadership, a biracial and
socially diverse electorate, and increased mobilization
of interest groups have all contributed to the major
forces of change which are currently influencing the
North Carolina’s political culture.

The state needs to balance the constant flux of its
political culture against its need to prepare itself for
the twenty-first century by addressing questions such
as its aging population, globalization of its economy,
environmental protection, education and workforce
preparedness. Fleer concludes that the fundamental
challenge to North Carolina is confronting these
issues in such a way as to produce a government by
enlightened and effective popular consent. ®

Sionficant Features of Fiscal Federalism, 1994:
Budget Processes and Tax Systems (Volume 1).

(U.S. Advisory Commission on Intergovernmental
Relations: Washington, DC, 1994).

Compiled from a dozen government and
nongovernmental sources, Significant Features of
Fiscal Federalism, 1994, provides a comprehensive
study of the trends and changes in the
intergovernmental fiscal system. The volume
presents federal, state and local data for taxes on
individual income, corporation income, alcoholic
beverages, automobiles, cigarettes, estates and gifts,
gasoline, sales, severance and real estate and
transfers.

Significant Features also provides information on the
federal budget process, and state balanced budgets,
deficit imitations, gubernatorial vetoes, processes and

calendars, and stabilization funds.

Produced by the U.S. Advisory Commission on
Intergovernmental Relations, this volume is a
valuable resource for policymakers, analysts, and
academics. ™
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PUBLIUS: THE JOURNAL OF FEDERALISM

1994 SUBSCRIPTION
RATES AND
INFORMATION

U.S. RATES
One year individual $25
Two year individual $48
One year institution $35
Two year institution $70

FOREIGN RATES
One year individual $30
Two year individual $58
One year institution $40
Two year institution $80

® All repewal notices are sent
directly to the client who is
responsible for notifying to
renew PUBLIUS subscription
® 4 issues per year

® Subscriptions are accepted
any month, for any year

¢ We have a pro-rated
cancellation policy ($5/issue
not received)

® A complete set of PUBLIUS
(vol. 1 -vol. 23) is

$535 plus postage

® Payment must be in U.S.
dollars; checks must be made
payable to CSF-PUBLIUS

® No discount to agents

® Contact John Kincaid for
inquiries and claims regarding
PUBLIUS at Lafayette College,

Meyner Center for the Study of
Local Government,

Easton PA 18042-1785

Tel: (610) 250-5598

Fax: (610) 559-4048
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Franz GreB / Detlef Fechtner / Matthias Hannes (Eds.)

NEWSLETTER
BULLETIN

d'INFORMATION
RUNDSCHREIBEN

T S S R, "

THE AMERICAN FEDERAL SYSTEM:

Federal Balance in Comparative Perspective

Frankfurt/M., Berlin, Bern, New York, Paris, Wien, 1994. 231 pp.

ISBN 3-631-47531-4 pb. $ 39.95 /DM 69,--

The American Federal System has changed
dramatically during the last decade. Starting
with Ronald Reagan's "New Federalism” the
balance between the states and the
federation has become an important topic in
the discussion of politicians and scholars.

As a result in the 19905 phenomena like the
“resurgence of the states”, the shift in the
system of grants-in-aid, the evolving "new
judicial federalism® and the complexity of

" new institutions of federalism™ dominate
the domestic agenda in the U.S. The crucial
question is whether the states still function
as “laboratories of democracy” under

the impact of fiscal crisis and the existing

% PETER LANG PUBLISHING, INC., 62 West 45th St., New York, N.Y. 10036

institutional and constitutional framework.
The American experience is examined in
comparative perspective with special emphasis
upon German federalism and the dual
challenges of unification and European
integration.Among the main contributors are:
john Kincaid, G. Alan Tarr, Ellis Katz,

Ann O'M. Bowman, David Walker and

Arthur B. Gunlicks.

Contents: American and German Federalism
in Comparison - Concepts of Federalism -
Intergovernmental Relations - Coercive
Federalism - New Judicial Federalism -
Resurgence of the States - States as Laboratories
- Functioning Federalism

|
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BOOKS OF INTEREST

Bertus De Villiers, editor.
Birth of a
Constitution.
(Kenwyn, South
Africa: Juta and
Company, Ltd.,
1994).

Birth _of a Constitution has

assembled a panel of local and

international constitutional and
political experts to document the
rise of the new South African

Constitution. The book

reconstructs the political process

involved in developing the new
democratic system and provides

a comparative analysis of the

end result with other country’s

constifutions.

Included in Birth of a
Constitution are articles by
Daniel J. Elazar, "Form of
State: Federal, Unitary, Or...,
Ronald 1. Watts, "Provincial
Representation in the Senate”,
and Bertus de Villiers,
"Constitutional  Principles-
Content and Significance”™. ®

Douglas Brown, Pierre Cazalis
and Gilles Jasmin,
editors. Higher

Education in Federal

Systems.  (Kingston,

Ontario: Institute of

Intergovernmental

Relations, 1992).
While systems of higher
education position themselves to
meet the challenges of a global
economy and social and political
integration, they face additional
challenges in federal countries
which divide responsibility for
higher education.

In order to explore the issues
surrounding federalism and the

task of higher education, the
Institute of Intergovernmental
Relations at Queen’s University
hosted an international
colloquium on May 8-10, 1991.
Higher Education in_Federal
Systems documents the scholarly
discussion among the
participants from seven federal
systems. The conference focused
on organization, management
and planning, financing, student
mobility and research planning
and financing, as well as studies
of seven federal systems and
their impact on higher
education. The conference
concluded that "higher education
in federal systems defies
simplification, but demonstrates
over and over again the
resourcefulness,
experimentation, and strength in
diversity that lies within federal
systems.”

Through case studies of
Australia, Canada, Belgium, the
European Community,
Germany, Switzerland and the
United States, several common
attributes appear. These include
the decentralizing pressure of
globalization, the almost
universal failure of rationalized
coordination and the importance
of funding diversity to the
integrity of the university.
While defining some
commonalities, the conference
also sought to explicate the
diversity of the various federal
systems in order to provide a
means of comparative analysis.
While focusing primarily on
higher education, this book is

also of interest to those seeking -

to gain a comprehensive picture
of how federal states interact
with a diverse and independent
community of domestic
interests. ®

iy of e
ideas, well beyond
any specifc.

ity

Institute of
lnzagwgﬁm&i-
Queens University,

170 pp. 1994 $20.00
available directly ]
from the
Center for the Study
of Federalism
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EDERALISM AND HOUSING POLICY FOR FRAIL ELDERS IN
AUDTRALIA AND THE UNITED STATES: A COMPARATIVE ANALYSIS

This research note
focuses on a recent analysis of
federalism in Australia nd the
united States and its effects on
housing policies for the frail
elderly.

Both Australia and the
United States have recently
shifted from a time of expanded
pational jurisdiction to a period
of decentralization, accompanied
by greater reliance on
subnational government
involvement in domestic affairs.
These shifts have been
accompanied by a continuing
power struggle between their
state and national governments.

Strong similarities also
occur in the national-state
relationships of these two
nations in four of Nathan’s six
consequential powers:  legal
powers, functional-area authority
(e.g. responsibility for health
and social services concurrently
with their national
governments), power over local
governments, and particular state
traditions. Major differences,
however, occur in states’
revenue powers and their roles
i influencing national policies
and programs. The S0
American states have a high
degree of fiscal autonomy with
virtually unlimited ability to levy
taxes, as well as to borrow. By
contrast, the tax powers of the
six Australian states are severely
restricted under the national
constitution; the national
government also  linuts the
amount of debt they may issue.
Nearly 60 percent of state
revenue comes from the national
government, often via
equalization grants so that each

state is able to provide an
average level of services -- a
transfer practice generally
eschewed in the United States.
Australian states, like their
American counterparts, also
receive conditional grants, often
used as policy leverage by the
national government. The fiscal
dependency of Australian states
leads to strong national influence
over their affairs. The states in
both nations, however, can and
do use own-source revenues to
finance their own discretionary
programs.

In shaping national
policies, federal-state
relationships also differ. A
tradition of "executive
federalism” in Australia leads to
periodic conferences of federal
and state executives and
formally negotiated agreements
requiring timely evaluation and
redefinition of federal-state
roles. In addition, states
administer most national
programs and state executive
lobbies have a major presence in
Canberra; local governments
have traditionally been less
active, although this is now
changing. By contrast, fewer
formal structures exist for
negotiating American federal-
state relations. The federal
government’s intergovernmental
infrastructure, like the role and
funding of the U.S. Advisory
commission on
Intergovernmental Affairs, has
been reduced. Interstate and
inter-locality consultation have
developed via organizations such
as the National Governors
Association that often lobby at
the national level. While states

administer many national
programs, a strong tradition of
local lobbying and
administration  also  exists,
especially in several programs
that affect the ages.

The policy environment
affecting the growing numbers
of the Australian and American
aged is complex and
geographically variable with
three levels of government
involved. Like most
industrialized nations, both
Australia and the United States
are faced with population aging
and the aging of their elderly.
The proportions of the elderly in
both nations are roughly similar:
11 percent in Australia and 13
percent in the United States.
America’s older population is
much larger (32 million persons
aged 65 and over) than
Australia’s (1.7 million). The
proportion of those age 80+,
the group that is most likely to
be physically and/or mentally
frail, is expected to double by
the year 2030 in both countries.
Both nations have expanded their
policy efforts for the aged,
especially in Income security.
With the growing numbers of
frail  elders, attention has
focused on the need for other
kinds of assistance and the
creation of special agencies: the
Office of Aged Care in the
Australian Department of
Health, Housing and Community
Services and the U.S.
Administration on Aging mn the
Department of Health and
Human Services. The creation
of state-level agencies for the
aged, some prior to the
establishment of their national
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counterparts, is indicative that
aging policy is also a state
government concern in both
pations.

Despite the differences
noted earlier, Australia and the
United States have developed
similar approaches to solving the
housing needs of their older
populations, with similar
outcomes. Both are now re-
evaluating their housing policies
to accommodate the growing
numbers of frail elders. The
aged historically have been a
group with special housing
needs, primarily due to their
poverty levels, but as they
become more frail their housing
must adapt to reduced
functioning and provide a
service-enriched environment.
Thus, suitable housing for the
frail aged is fast becoming a
long-term care concern and
requires the interweaving of
three policy areas: housing,
health and social services. This
policy complexity is accentuated
by the levels and numbers of
governmentsinvolved, especially
in the United States.

Unlike other federal
societies (e.g., Canada),
Australia and the United States
have created both age-neutral
and age-specific housing
policies. The aged have been
major bepeficiaries of post
World War II national housing
policies designed to stimulate
bome ownership through
mortgage insurance and tax
policies: 76 percent of older
Americans and 72 percent of
older Australians are
homeowners, a high level of
ownership in comparison with
other age groups. To assist low-
income households, including
the elderly, both national
governments have provided

income-tested rental assistance
or housing allowances and have
subsidized the supply of low-
income rental housing. Grants
have been provided to state and
local governments, but more
often to the non-profit sector to
build and maintain low-income
housing.  The elderly, who
prefer to "stay put,” comprise
significant proportions of public
housing residents: nearly 25
percent in Australia and 45
percent in the United States.
They are also major
beneficianies of rental assistance
programs: 50 percent of all
Australian recipients and 24 of
all Americans recipients are age
65 and over.

In the mid and late
1950s, both nations developed
age-specific affordable rental
housing for the elderly, such as
our Section 202 housing. They
alsc promoted demonstration
programs that combined housing
with services for frail elders,
such as our Congregate Housing
Services Program (CHSP), to
allow older residents to stay in
their apartments. While both
national governments withdrew
from major roles in public
housing during the 1980s, they
became more active in 1990,
Australia with its National
Housing Strategy and the United
States with the passage of the
National Affordable Housing
Act {(NAHA). both of which
seek to build more affordable
housing for low and moderate
income renters and to link
housing with services for frail
elders.

In Australia, however,
joint  federal-state  housing
programs have been the norm,
rooted in the Commonwealth-
State  Housing  Agreement
(CSHA) of 1945, which requires

up to a 50 percent nonfederal
match; generally the states
provide about 30 percent, with
the rest of the match coming
from the voluntary sector. The
CSHA  undergoes periodic
renegotiation, but the delivery of
housing services and consumer
protection (e.g., rent control)
are seen primarily as a state
responsibility. More recently,
the Local Government and
Community Housing Program
(LGCHP) has sought to expand
the role of localities either
directly through capital and
management subsidies or
through providing incentives for
states, localities and the private
sector to embark upon joint
ventures.

The U.S. states have
historically been less involved in
federal housing programs,
compared with local
governments, although they
actively sought to fill the gaps
left by the federal government
retreat from the housing area in
the 1980s and to develop new
programs for the elderly.
NAHA was designed to promote
state and local housing activity,
with some programs requiring a
50 percent nonfederal match.
All State jurisdictions and about
half of the expected localities
submitted the required
comprehensive planning
document; over a third of the
states identified frail elders as a
group needing attention.

While affordable
housing for the elderly continues
to be a major concern in
Australia and the United States,
the growing numbers of "old"
require policy makes to focus on
their supportive services needs.
In both nations the nursing home
has been the centerpiece of
housing policy for the frail aged,







